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INTRODUCTION 
 

Exxon Mobil Corporation’s (ExxonMobil or Company) Rule 12(b)(2) and 12(b)(6) 

motion to dismiss should be denied because the facts alleged in the Commonwealth’s Amended 

Complaint—which must be accepted as true—unequivocally demonstrate this Court’s 

jurisdiction over ExxonMobil and state plausible claims that ExxonMobil has engaged in 

deceptive acts and practices, directed to Massachusetts investors and consumers, in violation of 

G.L. c. 93A, § 2. The First Amendment also poses no bar to the Commonwealth’s action, since it 

simply does not protect fraudulent and deceptive speech. 

The Commonwealth alleges that ExxonMobil has known for decades that fossil fuels—its 

chief products—are the primary cause of climate change and that, if unabated, climate change 

could result in “catastrophic” impacts, including droughts, flooding, and sea level rise that will 

radically alter life in Massachusetts and pose an existential risk to the global economy and the 

Company’s business model, imperiling ExxonMobil’s Massachusetts investors and the 

Massachusetts consumers who purchase its products. But like the tobacco industry before it, 

ExxonMobil has engaged in a cover-up: it hid what it knew and deceptively represented to 

Massachusetts investors that it is managing the climate risks that threaten to topple the Company 

while engaging in deceptive marketing schemes that tell Massachusetts consumers that using 

ExxonMobil fossil-fuel products benefits the environment and reduces emissions.  

PROCEDURAL HISTORY 
 

The Attorney General issued a civil investigative demand (CID) to ExxonMobil in April 

2016, following revelations that ExxonMobil had, in the 1970s and 1980s, extensively 

researched the primary role its fossil fuel products play in causing dangerous climate change, and 

knew of the risks posed by climate change, including to the global economy and the Company’s 
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business model. Rather than responding to the CID, ExxonMobil sued the Attorney General in 

federal district court in Texas and in this Court seeking to quash the CID and claiming that 

Massachusetts lacked personal jurisdiction over it. The Attorney General prevailed in each of 

those challenges, see Opposition to Special Motion to Dismiss under G.L. c. 231, § 59H (59H 

Opp.) 1-3, and continued her investigation. Based on that investigation, the Commonwealth filed 

a Complaint in October 2019, and despite the fact that the Complaint alleged only violations of c. 

93A, ExxonMobil removed the case to federal court, where it was promptly remanded to this 

Court. Mass. v. Exxon Mobil Corp., 2020 WL 2769681, at *10 (D. Mass. May 28, 2020) 

(“Contrary to ExxonMobil’s caricature of the complaint, the Commonwealth[ ] ... alleges only 

corporate fraud.”). In June 2020, the Commonwealth filed its Amended Complaint. ExxonMobil 

then filed its special motion to dismiss under G.L. c. 231, § 59H and the subject motion to 

dismiss with a supporting memorandum (MTD). 

STATEMENT OF FACTS 
 
I. ExxonMobil Has Long Known the Dangers of Climate Change and the Risk Posed 

by Climate Change to the Company and Global Economy and Engaged in Denial 
that Continues to This Day.  

 
Since at least the late 1970s, ExxonMobil has known, as revealed in internal ExxonMobil 

documents, that its fossil fuel products cause climate change. Am. Compl. ¶¶ 69-114. 

ExxonMobil understood then that use of its products as intended would result in carbon dioxide 

emissions that would cause dangerous global warming; indeed, as early as 1982, ExxonMobil 

concluded that there was a “clear scientific consensus,” with which its own research agreed, that 

a doubling of atmospheric carbon from pre-industrial levels “would result in an average global 

temperature rise” of 2.7 to 8.1 degrees Fahrenheit. Id. ¶ 99.  

ExxonMobil knew the dangerous effects of such warming, resulting from increasing use 
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of fossil fuels, on the global ecosystem, id. ¶¶ 81, 82, 85, 105, 106, 111, and described the 

impacts variously as “dramatic,” id. ¶ 85; akin to other existential threats to human survival such 

as “nuclear holocaust or world famine,” id. ¶ 86; “globally catastrophic,” id. ¶ 90; and possibly 

“catastrophic” for a “substantial fraction of the earth’s population,” id. ¶ 96. ExxonMobil knew 

that, once measurable, these effects “might not be reversible,” id. ¶ 107, and if action to address 

climate change were delayed until effects were measurable, it likely would “occur too late to be 

effective,” id. ¶ 92.  

Most crucially, ExxonMobil knew decades ago that “major reductions” in fossil fuel use 

would be required to mitigate those climate change effects. Id. ¶¶ 77, 95, 107, 108, 112, 113. 

ExxonMobil also understood the risks climate change poses to its business. Id. ¶¶ 72, 75, 83, 90, 

101. Yet, despite knowing precisely how dangerous its products are, as well as the risk posed to 

its business and the broader economy, ExxonMobil, like the tobacco industry, decided to hide the 

truth from Massachusetts investors and consumers, instead emphasizing uncertainty in climate 

science, id. ¶ 122, and initiating a decades-long, multi-million-dollar campaign to sow doubt and 

confusion about climate change and undermining efforts to address it, id. ¶¶ 115-72; 189-98. 

II. ExxonMobil’s Deceptive Misrepresentations and Omissions to Massachusetts 
Investors. 

 
ExxonMobil has made and is making deceptive misrepresentations and omissions 

regarding the risks posed by climate change to the Company’s business, in its marketing of its 

securities to Massachusetts investors. Am. Compl. Pt.V. ExxonMobil’s scientific research 

documented “physical risks” from climate change, such as sea level rise, extreme weather, 

drought, and excessive heat, which pose severe harm to the world economy and ultimately fossil 

fuel demand, and “transition risks” from decreased demand for fossil fuels due to efforts to 

reduce greenhouse gas emissions and market shifts to cleaner energy. Id. ¶¶ 80-82, 85-86, 90-92, 
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96-99, 105-06, 111 (describing physical risks, including the possibility that the changes would 

“bring world economic growth to a halt” (id. ¶ 90)); id. ¶¶ 77-78, 83, 87, 90, 93-95, 103, 107-08, 

112-13 (transition risks). These climate risks are, taken together and across industries, 

“systemic” risks to the stability of the world’s financial markets, and with them, threaten 

ExxonMobil’s business prospects and the value of its securities held by Massachusetts investors, 

as ExxonMobil has long been aware. Id. ¶¶ 23-29, 218-21, 224, 293, 295-96, 310, 474-82.  

Instead of disclosing what it knows, ExxonMobil deceives Massachusetts investors about 

these risks. To create a positive perception of the Company’s continued financial health, 

ExxonMobil has reassured investors that fossil fuel demand is stable or increasing in its Outlooks 

for Energy and other public statements and reports, which it sent to and were the subject of 

Company meetings with Massachusetts investors. See id. ¶¶ 265, 488-501, 503-11, 513-16, 522. 

None of those so-called disclosures actually discloses ExxonMobil’s knowledge of the physical 

and transition risks to its business from climate change—facts that the Company continues to 

downplay to Massachusetts investors. Id.; see also id. ¶¶ 263, 476, 483, 486.  

To Massachusetts investors, ExxonMobil paints itself as proactive and responsive to the 

climate-driven risks to its business by asserting that it discloses and properly accounts for 

transition risks, see id. ¶¶ 258-61. For example, for years, the Company told investors it was, to 

manage climate-related risk, applying an escalating “proxy cost” of carbon to account for the 

financial impact on its investment returns of expected greenhouse gas regulations. Id. ¶ 260, 366, 

373-76. That message was highly misleading: ExxonMobil’s public explanations about its use of 

this proxy cost were at odds with its actual, riskier practices, see id. ¶¶ 358, 364-402, 487, had no 

impact on its financials, see id. ¶¶ 260, 388, 487, and did nothing to address the undisclosed 

graver, systemic risks ExxonMobil has long understood, see id. ¶¶ 258-61, 364-83, 487, 522. 
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Based on its misrepresentations that it was “managing the risks,” ExxonMobil has told 

Massachusetts investors it faces few if any financial risks from climate change, and little risk that 

its fossil fuel assets will be stranded (i.e., rendered without value after legal or market changes 

that disfavor fossil fuels). Id ¶¶ 374, 377, 487, 491, 510-11. 

Those misrepresentations and omissions are material to investors’ decisions to buy, sell, 

hold, and price ExxonMobil securities because climate risks are material to ExxonMobil’s 

business, particularly given its representations to Massachusetts investors that it provides safe, 

long-term value, see id. ¶¶ 427-29, 432-39. Indeed, Massachusetts investors are demanding 

greater disclosure of climate risks, id. ¶¶ 266, 403-15, 430-69, and have questioned ExxonMobil 

regarding its climate risk management, id. ¶¶ 380-83, 456, 461-62, 464, 466, 468. ExxonMobil’s 

failure to fully and accurately disclose climate risks, including systemic risks, to Massachusetts 

investors threatens dramatic asset repricing and other market disruptions as climate risks 

materialize and corresponding losses for Massachusetts investors in ExxonMobil securities. Id. 

¶¶ 527-31. 

III. ExxonMobil’s Deceptive Misrepresentations and Omissions to Massachusetts 
Consumers. 

 
ExxonMobil has long known that its fossil fuel products, like gasoline and motor oil, 

cause climate change, id. ¶¶ 69-114, and that climate change could be “avoid[ed] ... by sharply 

curtailing” fossil fuel use, id. ¶ 113. But from 1988 to 2015, ExxonMobil was the largest emitter 

of greenhouse gases (including emissions from use of ExxonMobil products) among all U.S. 

companies and among global investor-owned fossil fuel producers majority owned by non-

governmental investors. Id. ¶ 66. 

SynergyTM Gasoline 

Despite its longstanding knowledge of the catastrophic effects of climate change caused 
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by normal use of its products, ExxonMobil deceptively markets its SynergyTM “fuel technology” 

(gasoline) as a product that improves, rather than harms, the environment. ExxonMobil thus 

deceptively claims that SynergyTM will “reduce CO2 emissions,” id. ¶¶ 587, 588 (screenshot); 

boost “environmental performance,” id. ¶ 587; let consumers “drive cleaner,” id. ¶ 591, and help 

consumers “reduce their emissions,” id. ¶ 592. ExxonMobil also deceptively claims that its 

Synergy Diesel Efficient fuel “reduces emissions and burn[s] cleaner” to “let you drive cleaner,” 

id. ¶ 593, and that its Synergy Supreme+ is “2x Cleaner for Better Gas Mileage,” id. ¶ 594, and 

is engineered to lower emissions, id. ¶ 595 (screenshot). 

“Green” Mobil 1TM Motor Oil 

Similarly, ExxonMobil deceptively claims that its “green” Mobil 1TM motor oil—literally 

colored green by ExxonMobil—can “contribute” to consumers’ “carbon dioxide emission-

reduction efforts.” Id. ¶ 611. ExxonMobil’s “green” Mobil 1TM advertising uses language and 

imagery to associate in Massachusetts consumers’ minds “green” Mobil 1TM motor oil with 

“greenness” and the Earth, id. ¶¶ 612-614, and eco-friendliness and Earth Day, id. ¶ 616. 

ExxonMobil Brand Greenwashing to Induce Sales of Its Fossil Fuel Products 
 

To induce and promote sales, ExxonMobil has deceptively advertised itself to 

Massachusetts consumers as a company that supports environmental and climate protection, 

spending, since 2015, $56 million annually in climate-focused branding activities. Id. ¶ 663. In 

its marketing, the Company, for example, deceptively heralds its commitment to environmental 

protection and protecting future generations with its “Protect Tomorrow. Today.” campaign, id. 

¶¶ 640-44, when it knows continued reliance on fossil fuels will condemn future generations to 

inhabit a dangerously warmed and much less stable world. ExxonMobil also misrepresents itself 

as a leader in developing clean energy, such as algae biofuels, id. ¶¶ 645, 651-54, 660-62, that 
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“are better for the environment for your generation,” id. ¶ 653, even though ExxonMobil spends 

a tiny fraction of its revenues on alternative energy research, including algae, id. ¶ 655, and 

billions annually on fossil fuel development, id.  

In its marketing, ExxonMobil also repeatedly posts misleading statements describing its 

clean energy and climate change leadership and work to “address[] the risks of climate change,” 

at times using a green planet emoticon, id. ¶ 660, and touts its efforts to improve consumer fuel 

economy, including misleading claims that its Synergy Supreme+ is its “Best Fuel Ever” and 

twice as “clean” for better gas mileage, id. ¶ 665, all while pursuing record fossil fuel production, 

id. ¶ 650. ExxonMobil’s greenwashing includes regular publication of “Corporate Citizenship” 

and “Sustainability” reports that highlight ExxonMobil’s purported commitment to safety, risk 

management, and addressing climate change, while misleadingly failing to disclose its history of 

climate deception, the massive emissions impacts of its business, and its knowledge of the 

anticipated global economic and other impacts of climate change, id. ¶¶ 673-93. 

ARGUMENT 
 
I. ExxonMobil Is Subject to Personal Jurisdiction in Massachusetts. 
 
 This Court has personal jurisdiction over ExxonMobil because, as the Supreme Judicial 

Court (SJC) recently held, ExxonMobil’s activities in Massachusetts are encompassed by the 

long-arm statute, G.L. c. 223A, § 3, and jurisdiction comports with due process, Exxon Mobil 

Corp. v. Att’y Gen., 479 Mass. 312, 314 (2018), cert. denied, 139 S. Ct. 794 (2019). The SJC’s 

opinion controls the jurisdictional question here, e.g., Kitras v. Town of Aquinnah, 474 Mass. 

132, 146 (2016) (law of the case), since the Commonwealth affirmatively alleges the same facts 

that supported jurisdiction over ExxonMobil in the earlier case plus numerous new, specific facts 

about ExxonMobil’s years-long, purposeful efforts to target Massachusetts investors and 
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consumers with deceptive marketing to promote the sale and retention of its securities and the 

sale and use of its fossil fuel products, and the Commonwealth’s claims arise directly from that 

deceptive conduct.  

At this stage, the Commonwealth must only “make a prima facie showing of evidence 

that, if credited, would be sufficient to support findings of all facts essential to personal 

jurisdiction.” von Schönau-Riedweg v. Rothschild Bank AG, 95 Mass. App. Ct. 471, 483 (2019). 

This Court must accept the “specific facts affirmatively alleged ... as true (whether or not 

disputed) and construe them in the light most congenial to the [Commonwealth’s] jurisdictional 

claim.” Id. (citation omitted). The Court can consider affidavits, but “[a] determination of 

jurisdiction ... may [also] rest on the facts alleged in the complaint,” Kleinerman v. Morse, 26 

Mass. App. Ct. 819, 821 n.4 (1989). Here, the Commonwealth affirmatively alleges more than 

sufficient facts to support jurisdiction over ExxonMobil in this forum on each claim. And to 

further illuminate those jurisdictional facts, the Commonwealth submits the Affidavit of I. 

Andrew Goldberg (Goldberg Aff.).1 

A. ExxonMobil’s Contacts with Massachusetts Satisfy the Long-Arm Statute. 
 
Jurisdiction over ExxonMobil is authorized by the long-arm statute—a finding this Court 

must make before considering due process. SCVNGR, Inc. v. Punchh, Inc., 478 Mass. 324, 329-

30 (2017). That statute lists “instances in which a Massachusetts court may acquire personal 

jurisdiction over a nonresident defendant.” Exxon, 479 Mass. at 793 (quoting Tatro v. Manor 

Care, Inc., 416 Mass. 763, 767 (1994)). Three apply here: (i) “transacting any business,” G.L. c. 

223A, § 3(a); (ii) “causing tortious injury” by acts or omissions in the Commonwealth, id. § 3(c); 

 
1 If, contrary to the prima facie method described in von Schönau-Riedweg, the Court finds it 

necessary to resolve factual disputes at this stage, the Commonwealth requests the opportunity to 
conduct jurisdictional discovery and a full evidentiary hearing. 
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and (iii) “causing tortious injury” by acts or omissions outside of the Commonwealth, id. § 3(d). 

ExxonMobil does not contest that it transacts business in Massachusetts, and its objections to the 

two tortious injury categories lack merit. See MTD 21. 

First, as the SJC held in 2018, ExxonMobil’s contacts with Massachusetts satisfy § 3(a)’s 

“‘transacting any business’ prong,” Exxon, 479 Mass. at 318—a requirement that is construed 

“broadly,” id. at 317 (citation omitted). Pursuant to a Brand Fee Agreement, ExxonMobil 

“directs and controls the creation, marketing, and sale of ExxonMobil-branded fossil fuel 

products sold at” hundreds of Massachusetts retail gas stations. Am. Compl. ¶ 549; see id. 

¶¶ 545, 550-54; Goldberg Aff. Exs. 1 & 2. And that network “represents Exxon’s ‘purposeful 

and successful solicitation of business from residents of the Commonwealth.’” Exxon, 479 Mass. 

at 318. Similarly, “ExxonMobil offers its securities, including its common stock and debt 

instruments, directly to Massachusetts investors,” Am. Compl. ¶ 270; see id. ¶¶ 271, 281-83, 

289, which “hold ... billions of dollars” of ExxonMobil stock, id. ¶ 273; see id. ¶¶ 274-79 

(Massachusetts institutional investors). ExxonMobil targeted Massachusetts investors through in-

person meetings in Massachusetts (and by other communications) where company 

representatives sought to influence investor decisions about buying, holding, and selling those 

securities. Id. ¶¶ 441, 450, 456-57, 460-67, 469; see id. ¶¶ 394, 403, 405, 427, 430-38, 523-31 

(materiality of Massachusetts meetings’ topics to investor decisions); Tatro, 416 Mass. at 768 

(“defendant’s communications with the plaintiff in Massachusetts amounted to the transaction of 

business [in Massachusetts], regardless of whether the contract between the parties had actually 

been concluded in the Commonwealth”).2 Indeed, the Company’s former and current CEOs both 

 
2 E.g., von Schönau-Riedweg, 95 Mass. App. Ct. at 489 (defendant’s trips to Massachusetts 

regarding investment opportunities satisfied § 3(a)’s transacting business requirement); see also 
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travelled to Boston to meet with Massachusetts institutional investors, Am. Compl.  ¶¶ 451-53, 

455, 462. Those facts are sufficient to satisfy § 3(a)’s “transacting any business” requirement. 

c. 223A, § 3(a) (emphasis added); Exxon, 479 Mass. at 317-21.3 

 Second, ExxonMobil’s activities also satisfy the “tortious injury” prongs of both § 3(c) 

and § 3(d) of G.L. c. 223A. The Commonwealth alleges that both Massachusetts investors—who 

hold billions of dollars in ExxonMobil shares, Am. Compl. ¶ 273—and Massachusetts 

consumers—who purchase thousands of gallons of ExxonMobil fuel every day from the 

hundreds of Massachusetts-based ExxonMobil branded stations, see id. ¶ 545—have been and 

continue to be injured by ExxonMobil’s deceptive marketing in violation of c. 93A. E.g., id. 

¶¶ 41-42, 48, 534-36, 623, 632-33, 736-44, 750-57, 762-68. The Commonwealth also alleges that 

those deceptive statements have distorted the investment and consumer markets such that the 

“catastrophic” effects of climate change on Massachusetts may not now be avoided. E.g., id. 

¶¶ 268, 533-36, 714-15, 717-20. At this stage, those allegations must be accepted as true, von 

Schönau-Riedweg, 95 Mass. App. Ct. at 483, and a violation of c. 93A constitutes a per se injury, 

see Commonwealth v. Mass. CRINC, 392 Mass. 79, 88-90 (1984).  

Contrary to ExxonMobil’s conclusory assertion, MTD 21, courts treat c. 93A violations, 

like those alleged here, as “tortious” injuries. E.g., Commonwealth v. Purdue Pharma, L.P., 2019 

WL 5617817, at *5 (Super. Ct. Oct. 8, 2019) (§ 3(c) satisfied where Commonwealth alleged 

 
Milford Power Ltd. P’ship v. New England Power Co., 918 F. Supp. 471, 479-80 (D. Mass. 
1996) (jurisdiction under long-arm statute based on single meeting in Massachusetts); cf. Aub v. 
Technicolor Ent’t Servs., 224 F. Supp. 2d 371, 374 (D. Mass. 2002) (jurisdiction under long-arm 
statute improper where none of defendant’s “executives ever travelled to Massachusetts, and all 
... face-to-face meetings” occurred out-of-state). 

3 See Diamond Grp., Inc. v. Selective Dist. Int’l, Inc., 84 Mass. App. Ct. 545, 549 (2013) 
(“We interpret th[e] term [any] to ... mean that the volume of business need not be substantial but 
merely definite and perceptible.”). 
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defendants “sent or caused to be sent into Massachusetts fraudulent misrepresentations which 

caused injury to Massachusetts residents”).4 ExxonMobil’s reliance on Roberts v. Legendary 

Marine Sales, 447 Mass. 860 (2006), is inapposite, because Roberts “concerned monetary 

damages that were grounded in breach of contract and thus did not constitute ‘tortious injury’ ... 

under § 3(c).” Purdue, 2019 WL 5617817, at *5 n.6. And, finally, regarding § 3(d) only, the 

Commonwealth also alleges facts showing that ExxonMobil “regularly does or solicits business” 

in Massachusetts, Am. Compl. ¶¶ 48, 270-71, 280-82, 290, 542-54, 557-58, 560, 564, 567, 570-

74, 735, 748-49; “engages in ... other persistent course of conduct” in Massachusetts, id. ¶¶ 441-

42, 450, 469, 546, 735, 748-49; and “derives substantial revenue from goods ... consumed or 

services rendered” in Massachusetts, id. ¶¶ 271, 273, 280-83, 289, 542-54, 557-58, 560, 567, 

735, 748-49. 

 Third, the Commonwealth’s claims all “arise[] from” ExxonMobil’s transacting business 

in Massachusetts and/or tortious injuries caused by its deceptive marketing to Massachusetts 

consumers and investors—the second requirement for each of § 3’s jurisdictional categories. The 

“arising from” requirement is also construed “broadly.” Exxon, 479 Mass. at 317 (quoting Tatro, 

416 Mass. at 771). The SJC’s opinion in Exxon demonstrates that the Commonwealth’s 

consumer claims arise from ExxonMobil’s marketing efforts in Massachusetts: “Exxon[Mobil] 

communicates directly with Massachusetts consumers about its fossil fuel products” through its 

“control” of point-of-sale advertising at the hundreds of ExxonMobil service stations in 

Massachusetts. Id. at 320. The Amended Complaint carries that binding finding forward, Am. 

 
4 See also JMTR Enters., LLC v. Duchin, 42 F. Supp. 2d 87, 97 (D. Mass. 1999) (“fraud and 

chapter 93A claims arise out of tortious injury” for § 3(c) purposes); Abbott v. Interactive 
Computing Devices, Inc., 1998 WL 1182003, at *2 (Super. Ct. Feb. 27, 1998) (nonresident 
caused tortious injury under § 3(c) where complaint alleged defendant sent fraudulent message 
into Massachusetts in violation of c. 93A).  
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Compl. ¶¶ 545, 549-54, and then directly links those in-state advertising efforts to the 

Commonwealth’s consumer claims, id. ¶¶ 34-37, 538, 567-73, 577, 581-84, 589-90, 594-97, 

608-09, 616-32, 651. 

The Commonwealth’s claim that ExxonMobil deceived investors likewise arises from its 

contacts with Massachusetts to market and sell securities to Massachusetts investors and to 

persuade them to retain existing investments. Indeed, at its initiative, ExxonMobil dispatched 

senior management to attend multiple in-person meetings with institutional investors in 

Massachusetts to convince them that ExxonMobil is properly managing the risk climate change 

poses to the Company’s value and the value of its securities, id. ¶¶ 441, 450-53, 456, 459, 460-

67, 469. The Amended Complaint alleges that those communications, among others, were 

deceptive, id. ¶¶ 290, 358, 364, 383, 470, 472, 483, 486, 490, 525-28, 530-31, and the investor 

claim thus arises directly from those deceptive communications, e.g., id. ¶¶ 403, 532-35, 736-46. 

The Commonwealth’s allegations thus present even more compelling facts than those on which 

the SJC already found jurisdiction proper under the long-arm statute in Exxon, 479 Mass. at 317-

21, and those held proper in Tatro, 416 Mass. at 767-72 (plaintiff’s injuries in California hotel 

arose from solicitation of business in Massachusetts through third-party). 

B. Jurisdiction Over ExxonMobil Also Comports with Due Process. 
 

Jurisdiction over ExxonMobil also is proper under the due process clause. See Bulldog 

Inv. Gen. P’ship v. Sec’y of the Commonwealth, 457 Mass. 210, 217 (2010). In 2018, the SJC 

upheld the assertion of jurisdiction over ExxonMobil to enforce the Attorney General’s c. 93A 

CID because the Company “has purposefully availed itself of the privilege of conducting 

business activities in Massachusetts, with both consumers and other businesses,” Exxon, 479 

Mass. at 321, the investigation arose from those Massachusetts contacts, id. at 323, and “[t]he 
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exercise of personal jurisdiction over Exxon[Mobil]” was fair, id. (citation omitted). Here, 

ExxonMobil offers no cogent reason why this Court should deviate from the SJC’s prior opinion; 

indeed, the factual record here—based on a years-long investigation—presents an even stronger 

case for jurisdiction. 

1. ExxonMobil purposefully targeted the Massachusetts market. 
 
 For each of the Commonwealth’s claims, “[t]he ‘touchstone’ of [the due process] inquiry 

remains ‘whether the defendant purposefully established minimum contacts in the forum state.’” 

Exxon, 479 Mass. at 321 (citation omitted). ExxonMobil, through myriad contacts with 

Massachusetts, “purposefully avail[ed] itself of the privilege of conducting activities within 

[Massachusetts]” and thus it is reasonable for ExxonMobil to be “held responsible” here for 

those unlawful acts. Bulldog, 457 Mass. at 217. 

a. Investor claim 
 
 The purposeful availment test is satisfied because ExxonMobil purposefully made its 

deceptive statements to Massachusetts investors about the risk climate change poses for the value 

of its securities and business. An entity’s decision to “establish[] channels for providing regular 

advice to customers in the forum State” reflects “an intent or purpose to serve the” forum state’s 

market. Asahi Metals Indus. Co. v. Super. Ct., 480 U.S. 102, 112 (1987). ExxonMobil has 

developed, and exploited for its financial gain, channels to communicate to Massachusetts 

investors about the value of its securities and to promote their sale and retention, Am. Compl. 

¶¶ 20, 258, 280, 290, 358, 364, and regularly communicated with Boston-based institutional 

investors, including at in-person meetings in Boston, id. ¶¶ 452, 455-56, 459-67, that hold 

millions of shares of ExxonMobil securities worth billions of dollars, e.g., id. ¶¶ 273, 275-77. 

ExxonMobil’s reassuring communications reflect its keen awareness that such investors wield 
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tremendous power to affect the value of ExxonMobil’s securities by, for example, generating 

public reports that influence their own and other investors’ decisions about whether to purchase 

and retain ExxonMobil securities. Id. ¶ 431.  

 “ExxonMobil [thus] has substantial, continuing contacts with Massachusetts institutional 

investors and other Massachusetts shareholders with respect to climate change risks, in addition 

to other topics relating to the operations of the Company, its future business projects, and the 

overall value of the Company,” id. ¶ 290, and those purposeful communications satisfy the 

purposeful availment test. Given that the purposeful availment prong was satisfied in Bulldog 

based on a website accessible in Massachusetts and a single e-mail to a Massachusetts resident 

soliciting purchases of certain securities, 457 Mass. at 300, then surely it is here, too, where 

ExxonMobil’s actionable conduct is pervasive.5 ExxonMobil’s focus on the purchase and sale of 

its stock and bonds in the secondary market6 is largely irrelevant to the jurisdictional inquiry 

here. MTD 13. Regardless of how trades were executed, the Commonwealth’s claim relates to 

how ExxonMobil solicited the sale and purchases of its securities and sought to persuade 

Massachusetts investors to retain them by, e.g., deceptively “assur[ing] its Massachusetts and 

other investors that it had accounted for ... [climate-change-induced] risk.” Am. Compl. ¶ 20, see 

id. ¶¶ 31, 358, 364, 477, 525-31; Goldberg Aff. Exs. 7-11. Here, those contacts with 

Massachusetts investors are unquestionably ones that ExxonMobil itself created with 

Massachusetts. See Walden v. Fiore, 571 U.S. 277, 284-85 (2014). 

 
5 Cf. Exxon Mobil Corp. v. Schneiderman, 316 F. Supp. 3d 679, 697-98 (S.D.N.Y. 2018) 

(New York jurisdiction proper over Attorney General after one New York meeting), appeal 
pending on other grounds sub nom., Exxon Mobil Corp. v. Healey, No. 18-1170 (2d Cir. 2018). 

6 The Commonwealth does, in fact, allege that ExxonMobil sold “short-term, fixed-rate 
notes,” “long and short-term corporate bonds,” and “long-term debt instruments,” Am. Compl. 
¶¶ 281-83, “directly to Massachusetts investors,” id. ¶¶ 281-82; see id. ¶¶ 286-89; see also infra 
p.28 n.20. 
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   b. Consumer claims 
 
 The purposeful availment test is also satisfied with respect to the Commonwealth’s 

consumer claims. The SJC has already held that ExxonMobil directly “controls the marketing of 

its [fossil-fuel] products to Massachusetts consumers” at “over 300 Exxon- and Mobil-branded 

service stations ... [in] Massachusetts.” Exxon, 479 Mass. at 321-22; see Am. Compl. ¶¶ 545, 

549-54, 564, 569-70, 608. In 2016, for example, ExxonMobil began a major marketing campaign 

for its SynergyTM fuel at hundreds of “ExxonMobil branded stations in Massachusetts.” 

Id. ¶ 584. For that campaign, ExxonMobil supplied each retail station with marketing materials 

and required station owners to display them in both the “forecourt”—the area in front of the 

stations—and inside the stations. Goldberg Aff. Ex. 2, at 21, 23, 30-36 (pictures); Am. Compl. 

¶ 554. More recently, ExxonMobil advanced a similar campaign in Massachusetts to promote the 

sale of its Synergy Supreme+ fuel, id. ¶ 594—a product ExxonMobil states offers “‘[b]etter gas 

mileage’ and ‘[l]ower emissions,’” id. ¶ 595, and markets at Massachusetts retail stations under 

the “2X Cleaner” banner, id.; see Goldberg Aff. Ex. 3-A to 3-I (examples). 

 ExxonMobil also targets Massachusetts consumers with misleading marketing through 

the Rewards+ application (app) (formerly, Speedpass+), which allows “Massachusetts 

consumers [to] set up personal accounts and use the app as a payment platform for buying” fuel 

and other products from ExxonMobil at “gas stations located in Massachusetts.” Am. Compl. 

¶ 555. ExxonMobil markets both the Rewards+ smartphone app and its Smart Card credit card 

(which provides fuel discounts to consumers) at retail stations in Massachusetts. See id. ¶ 574; 

Goldberg Aff. Exs. 4-A to 4-O. ExxonMobil uses the app as the means to target Massachusetts 

consumers with the Company’s fossil fuel marketing, Am. Compl. ¶¶ 561-62. Through that 

direct conduit, “ExxonMobil promotes its products to Massachusetts consumers by falsely 
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portraying its environmental performance,” id. ¶ 561, by, for example, telling them that 

ExxonMobil’s products “enable customers to reduce ... CO2 emissions,” id.; see also ¶¶ 562, 595 

(“[l]ower emissions”). The cases ExxonMobil cites where websites are the only potential 

jurisdictional hook are thus inapt, MTD 16-17; see Exxon, 479 Mass. at 322 (station-locator 

relevant jurisdictional contact), because ExxonMobil also targets Massachusetts consumers 

directly through, inter alia, its Rewards+ app, which it advertises in Massachusetts. 

 ExxonMobil is also the “Official Motor Fuel Partner of the Boston Celtics,” Am. Compl. 

¶ 572; see uBID, Inc. v. GoDaddy Grp., 623 F.3d 421, 427-28 (7th Cir. 2010) (advertising in 

forum’s sports venues evidences purposeful availment), and “misleadingly promotes ‘green’ 

Mobil 1TM motor oil in Massachusetts as an environmentally friendly product with low 

environmental impact,” Am. Compl. ¶¶ 608, 611. To further promote that product, ExxonMobil 

featured the Massachusetts-based winner of an ExxonMobil “‘Earth Day Drive Away’ 

sweepstakes event promoting ... ExxonMobil ‘green’ Mobil 1TM products.” Id. ¶ 616. 

ExxonMobil sells and markets its ‘green’ Mobil 1TM products, too, at its Massachusetts stations, 

among other Massachusetts locations where consumers can purchase the oil. Id. ¶¶ 545, 567, 

616; Goldberg Aff. Exs. 5 & 6. None of the above described contacts with Massachusetts can, of 

course, be “characterized as random, isolated, or fortuitous.” Keeton v. Hustler Magazine Inc., 

465 U.S. 770, 774 (1984). They all constitute ExxonMobil’s purposeful efforts to exploit the 

Massachusetts market to increase its profits. See uBID, 623 F.3d at 429. 

2. The Commonwealth’s claims arise from the deceptive conduct 
ExxonMobil directed at Massachusetts. 

 
 The Commonwealth also satisfies the second due process requirement because its claims 

all “arise out of or relate to [ExxonMobil’s] contacts with” Massachusetts. Bulldog, 457 Mass. at 

300; see Bristol-Myers Squibb Co. v. Super. Ct. of Cal., 137 S. Ct. 1773, 1781 (2017) 



 

- 17 - 

(relatedness prong satisfied where “connection” exists between forum and “specific claims at 

issue”). Here, ExxonMobil’s contacts involve, inter alia, its deceptive marketing of securities 

and fossil fuel products to Massachusetts investors and consumers, and each of the 

Commonwealth’s claims arise from the Company’s contacts with Massachusetts. Cf. Exxon, 479 

Mass. at 323 (c. 93A investigation arose out of or related to Company’s Massachusetts contacts). 

a. Investor claim 
 
 The Commonwealth’s claim of investor deception arises directly from the Company’s 

contacts with Massachusetts. Am. Compl. ¶¶ 20, 258, 265, 268, 358, 364, 441, 450, 470, 734-46. 

While ExxonMobil attempts to downplay its in-person meetings with investors in Massachusetts 

as just a “handful of meetings” and argues, wrongly, that they “are not a ‘but-for’ cause of the” 

claims, MTD 14,7 the Commonwealth alleges that those meetings (and a variety of other 

communications directed at Massachusetts) served as ExxonMobil’s primary vehicles to provide 

deceptive assurances about the extent of, and its approach to managing, climate risks to its 

business. Supra pp.9-10, 12-14 (describing meetings and collecting Am. Compl. citations); 

Goldberg Aff. Exs. 7-11. Contrary to Exxon’s assertions, the Commonwealth’s claim arises 

directly from those communications.  

b. Consumer claims 
 
 Likewise, the Commonwealth’s consumer deception claims arise from ExxonMobil’s 

contacts with Massachusetts. “[T]he conduct giving rise to the” Commonwealth’s “claim[s]” 

thus did not “occur[] elsewhere.” MTD 16. Instead, ExxonMobil has deceptively marketed its 

fossil fuel products in Massachusetts, supra pp.9-12, 15-16, and the Commonwealth’s consumer 

 
7 The SJC does not employ, in any event, a “but-for” test for the due process clause’s 

relatedness inquiry, as ExxonMobil knows first-hand. Exxon, 479 Mass. at 321, 323. 
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claims arise directly from those contacts, E.g., Am. Compl. ¶¶ 538, 542-78, 584, 589, 616, 651. 

While some of ExxonMobil’s deceptive marketing appears on its websites, the Company 

disseminates that deceptive marketing directly to Massachusetts consumers through its Rewards+ 

smartphone app, supra pp.15-16, among other means, and the Commonwealth’s claims arise 

directly from those deceptive ploys, e.g., Am. Compl. ¶ 618. The consumer claims also arise 

from ExxonMobil’s greenwashing campaigns, including advertisements in print and post 

editions of the New York Times, which ExxonMobil placed with the purpose of reaching 

Massachusetts consumers, id. ¶¶ 162, 573, 651, lauding its algae biofuel program, id. ¶¶ 645, 

650-52. ExxonMobil has “intentionally creat[ed] a misimpression that ExxonMobil is helping to 

protect consumers and the environment from climate change” while “expanding [its] fossil fuel 

production[] and ... increasing emissions.” Am. Compl. ¶ 597; see id. ¶¶ 599, 607, 752-53, 762-

66. That it employed those deceptive tactics nationwide is no defense, as ExxonMobil wrongly 

suggests, MTD 16, since the Commonwealth’s claims are “related to ... the alleged 

misrepresentations and deceptive conduct” ExxonMobil “directed to Massachusetts,” Purdue, 

2019 WL 5617817, at *8. 

3. Jurisdiction over ExxonMobil in Massachusetts is fair. 
 
 Finally, jurisdiction over ExxonMobil is “fair[],” see Diamond, 84 Mass. App. Ct. at 552, 

as the SJC has already held, Exxon, 479 Mass. at 323-24. For that reason, ExxonMobil does not 

dispute this factor. MTD 11-21. Even so, Massachusetts courts have an indisputable interest in 

adjudicating this case since “the Attorney General has a manifest interest in enforcing G.L. 

c. 93A” on behalf of the Commonwealth. Exxon, 479 Mass. at 323-24; see Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 473 (1985). ExxonMobil, in turn, has had a pervasive presence in 
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Massachusetts for years, e.g., Am. Compl. ¶¶ 450-53, 455-57, 545-46, 551-53, 556, 560, 570-72, 

and will suffer no unreasonable burden by litigating here. 

II. The Amended Complaint States Plausible Claims for Relief. 
 

The Amended Complaint withstands ExxonMobil’s Rule 12(b)(6) attack because it 

includes “factual ‘allegations plausibly suggesting (not merely consistent with)’ an entitlement to 

relief.” Iannacchino v. Ford Motor Co., 451 Mass. 623, 626 (2008) (citation omitted). Under 

Rule 12(b)(6), the Court must “accept as true the allegations in the complaint and draw every 

reasonable inference in favor of the” Commonwealth. Curtis v. Herb Chambers I–95, Inc., 458 

Mass. 674, 676 (2011). Accordingly, ExxonMobil may not “dispute the factual basis for the 

Commonwealth’s allegations.” Commonwealth v. Purdue Pharma L.P., 2019 WL 4669561, at *3 

(Super. Ct. Sept. 16, 2019). 

The Commonwealth may prevail if it ultimately shows that ExxonMobil engaged in 

“deceptive acts or practices in the conduct of any trade or commerce.” G.L. c. 93A, § 2(a). The 

Commonwealth thus need only show that ExxonMobil’s marketing and sales constitute trade or 

commerce, id., and that its alleged representations to investors or consumers are “deceptive” in 

that they “could reasonably be found to have caused a person to act differently from the way he 

[or she] otherwise would have acted,” Aspinall v. Philip Morris Cos., 442 Mass. 381, 394 (2004) 

(citations & internal quotation omitted); see Leardi v. Brown, 394 Mass. 151, 156 (1985) 

(conduct deceptive if possessing “tendency to deceive”). This determination of “materiality” is 

“ordinarily decided by the trier of fact.” Marram v. Kobrick Offshore Fund, Ltd., 442 Mass. 43, 

58 (2004). Here, the Commonwealth alleges facts that plausibly suggest that it is entitled to relief 

on each of its claims. The Court should deny ExxonMobil’s Rule 12(b)(6) motion. 
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A. The Commonwealth Plausibly Alleges that ExxonMobil Violated Chapter 
93A by Misrepresenting to Massachusetts Investors the Grave Risks Posed 
by Climate Change to the Value of the Company’s Securities. 

 
The Commonwealth’s first cause of action states a plausible claim that ExxonMobil has 

violated c. 93A by misrepresenting and failing to disclose to Massachusetts investors the 

financial risks posed by climate change to the Company, the oil and gas sector, and global 

financial markets. See Exxon, 479 Mass. at 315-17, 323, 324 n.9; Marram, 442 Mass. at 61-62 

(denying motion to dismiss c. 93A investor claim). This Court should deny ExxonMobil’s 

motion to dismiss the investor claim because the Company misstates the law, focuses on fact-

issues that cannot be resolved at this stage, mischaracterizes the Amended Complaint’s 

allegations, and claims erroneously that its deception of Massachusetts investors does not occur 

in “trade or commerce.” As the federal court remanding this case found, “[t]he complaint, fairly 

read, alleges that ExxonMobil hid or obscured the scientific evidence of climate change and thus 

duped its investors about the long-term health of its” Company. Mass., 2020 WL 2769681, at *8. 

1. ExxonMobil’s climate risk misrepresentations to investors are 
actionably deceptive. 

 
ExxonMobil first argues, in essence, that c. 93A authorizes lies if they can be described 

as “opinions” or predictions—a position that would immunize any deceptive statement about 

risks of any kind. MTD 24-25. This is not the law. See Marram, 442 Mass. at 57 n.24 & 58, 61-

62 (rejecting argument that c. 93A claims for misrepresentation of, inter alia, “risk profile” of 

investment could be dismissed as attacking statements of opinion). Even so, the Commonwealth 

alleges that ExxonMobil—today—knows about existential climate-driven risks to its business—

and thus the value of its securities—and yet it is deceptively denying, downplaying, and failing 

to disclose those risks to investors. This case is not, as ExxonMobil contends, about any 

disagreement with ExxonMobil’s “honestly held” opinions about the future. MTD 23. To the 
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contrary, the Commonwealth’s central allegation is that it is being dishonest with investors about 

what it now knows, and has known for decades, about threats that imperil the Company’s future.8 

Disclosures that fail to present the Company’s actual assessment of material risks—as 

they reflect misleading statements of “fact” about what the Company actually thinks and the 

nature of its business planning now—are not “opinions” and are actionably deceptive. See Briggs 

v. Carol Cars, 407 Mass. 391, 396 (1990) (“[S]tatement that, in form, is one of opinion, in some 

circumstances may reasonably be interpreted by the recipient to imply that the maker of the 

statement knows facts that justify the opinion.”); McEneaney v. Chestnut Hill Realty Corp., 38 

Mass. App. Ct. 573, 575 (1995) (opinions actionable “where the maker is understood to have 

special knowledge of facts unknown to the recipient”); cf. Omnicare, Inc. v. Laborers Dist. 

Council Const. Indus. Pension Fund, 575 U.S. 175, 185 (2015) (opinion actionable if it 

“contain[s] embedded statements of [false and material] fact”). As ExxonMobil’s lead, non-

binding authority acknowledges, MTD 23-25, deceit liability does reach the precise 

misrepresentations types the Commonwealth alleges, including those regarding “the remoteness 

or immediacy of risk, or the stringency of a business practice” and that have “specificity and ... 

tie[s] to factual falsehoods,” as they are not “generalizations” of opinion that constitute puffery. 

NPS, LLC v. Ambac Assur. Corp., 706 F. Supp. 2d 162, 171-74, 179-80 (D. Mass. 2010).9 

 
8 The SJC has acknowledged in this very matter that “misrepresentations or omissions about 

the threat that climate change poses to Exxon’s business model are highly relevant to” its 
franchisees, with which, much like its investors, ExxonMobil has long-term business 
relationships. Exxon, 479 Mass. at 323. 

9 None of ExxonMobil’s authority addresses liability for opinions or forward-looking 
statements in cases solely pleaded under c. 93A, and ExxonMobil ignores that the common law 
principles animating those cases are not dispositive of liability under c. 93A. Exxon, 479 Mass. at 
316 (liability “neither dependent on traditional concepts nor limited by preexisting rights or 
remedies”); see Commonwealth v. DeCotis, 366 Mass. 234, 244 n.8 (1974) (liability “not limited 
by traditional tort and contract law requirements”). Aspinall is c. 93A’s lodestar and itself 
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Moreover, while this is a c. 93A claim, federal securities law recognizes that “optimistic 

statements” are actionable where, as here, “the defendants did not genuinely or reasonably 

believe the positive opinions they touted (i.e., the opinion was without a basis in fact or the 

speakers were aware of facts undermining the positive statements).” Lapin v. Goldman Sachs 

Grp., 506 F. Supp. 2d 221, 239 (S.D.N.Y. 2006) (emphasis added); see Omnicare, 575 U.S. at 

184-85. In any event, ExxonMobil’s factual mischaracterization of its own misrepresentations as 

“opinions” or “puffery” cannot be decided at this stage. See Marram, 442 Mass. at 62 (whether 

statements “are unactionable ‘mere puffery’” could not be resolved on pleadings); see 

Commonwealth v. Equifax, Inc., 2018 WL 3013918, at *5 (Super. Ct. Apr. 3, 2018) (declining to 

decide on pleadings whether statements “were mere ‘puffery’ that no reasonable person would 

take seriously”).10 

Although forward-looking, ExxonMobil’s fossil fuel demand projections—like its other 

misrepresentations and omissions about climate risks—also raise a plausible deception claim 

because they do not disclose what the Company actually knows about how climate-driven 

 
concerned deceptive advertising downplaying the “substantial and inherent health risks” of 
“light” cigarettes—risks just as “forward-looking” as climate risks to ExxonMobil’s business 
that are the subject of the disclosures (and non-disclosures) at issue here. 442 Mass. at 397. 

10 ExxonMobil’s other authorities are post-pleadings-stage rulings, without meaningful 
analysis of c. 93A liability, and distinguishable. See, e.g., von Schönau-Riedweg, 95 Mass. App. 
Ct. at 496-97 (summary judgment against investor who had not established common law 
misrepresentation as to statements court found were at best true, and, at worst, puffery); Bachini 
v. Edwards, 2008 WL 2359727, at *13 (Super. Ct. June 5, 2008) (investor advisor not liable at 
trial for making risky, negligent recommendations consistent with being “caught up in the 
Internet boom like many others” and believing “market would turn around”); Houston v. 
Greenwald, 2000 WL 1273373, at *4 (Super. Ct. June 1, 2000) (rejecting at summary judgment 
common law deceit liability for lender lawyer’s implication that real estate title would be 
certified absent evidence of reliance, and allegation of c. 93A liability solely concerned failure to 
certify); Stigman v. Nickerson Enters., 2000 Mass. App. Div. 223, 224 (Dist. Ct. 2000) 
(“characterization of the condition of the ten year old Corvette, with its numerous, visible 
defects, as ‘mint’” not found to be common law misrepresentation at trial). 
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systemic and related risks threaten that demand and thus its business plans and profitability. See 

Marram, 442 Mass. at 62-63; Tutor Perini Corp. v. Banc of Am. Secs., 842 F.3d 71, 91 (1st Cir. 

2016) (action for securities fraud where issuer of securities sees “‘disaster looming on the 

horizon’ but opts to whitewash reality”). Actionable, too, is ExxonMobil’s dishonesty about its 

climate risk management, as illustrated by its proxy cost misrepresentations and its assurance 

that, due to its sound planning, virtually none of its assets are at risk of being “stranded” by 

climate-driven impacts. E.g., Am. Compl. ¶¶ 374-76, 487.11 But those are not “forward-looking” 

statements or opinions at all: ExxonMobil is actively downplaying the present extent of its 

climate risk and misrepresenting that it is fully managing that risk, when it knows—today—those 

risks are much greater and more consequential than it is telling investors. Supra Fact Stmt. Pt.II. 

2. ExxonMobil directly knows the systemic climate risks it has failed to 
disclose to investors, and its deceptive statements about those risks are 
subject to c. 93A liability. 

 
ExxonMobil argues that the Commonwealth’s first cause of action is implausible because 

climate change risks are “already public.” MTD 25. What ExxonMobil misrepresents—the 

extent of climate risk and impact on ExxonMobil’s financial condition—is not “already public,” 

as investors’ fight for additional, more detailed climate disclosures shows. Am. Compl. ¶¶ 404-

40, 519-21.12 ExxonMobil’s actual risk management practices and accounting are not public 

 
11 See also Am. Compl. ¶¶ 491 (“none of our hydrocarbon reserves are now or will become 

‘stranded’”), 510 (“reserves face little risk”), 511 (“less than 5 percent of ExxonMobil’s total net 
book value” at risk in lower-carbon scenario). 

12 Indeed, the September 2020 report of the advisory committee to the U.S. Commodity 
Futures Trading Commission that was anticipated in the Amended Complaint, further confirms 
that investors lack vital disclosures about climate change risks. Am. Compl. ¶ 297; MANAGING 

CLIMATE RISK IN THE FINANCIAL SYSTEM at iv-v (Sept. 2020), https://tinyurl.com/y6lx6lsu 
(“Demand for disclosure of information on material, climate-relevant financial risks continues to 
grow,” and “significant variations remain in the information disclosed by each company, making 
it difficult for investors and others to understand exposure and manage climate risks.”). 
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information and likewise only known, in small part, through evidence and testimony made public 

in litigation in New York. Id. ¶¶ 21, 384, 390, 398.  

ExxonMobil is also wrong to argue that it may engage in deception if investors have 

access to countervailing public information. In Aspinall, for example, the dangers of smoking 

and the specific risks of “light” cigarettes were publicly documented, but the plaintiffs could 

maintain a c. 93A deception claim against tobacco companies that were falsely advertising their 

purportedly “light” cigarettes as relatively less risky. See 442 Mass. at 387 n.11, 388 n.16 (noting 

public reports and studies on such cigarettes prior to complaint). Importantly, ExxonMobil does 

not cite any case where a company knowingly made misleading assurances about publicly 

available information. Instead, ExxonMobil cites Tomasella v. Nestlé USA, Inc., 962 F.3d 60, 81-

82 (1st Cir. 2020), which is inapt since it does not hold that “generally” or “publicly available” 

information about a risk to a purchaser defeats a deception claim.13 Nor is ExxonMobil’s other 

authority—an unreported California federal court decision—any more relevant.14 

ExxonMobil’s next contention—that it cannot be liable for misrepresenting or failing to 

disclose what it does not know about systemic climate risks—is not only bewilderingly 

inconsistent with its assertion that it cannot be liable because the public already understands 

climate change risks, it is beside the point. MTD 26. The Commonwealth alleges that 

ExxonMobil actually knows the facts that it misrepresented and failed to disclose, unlike in 

 
Massachusetts investors continue to press for such disclosures as they would for any other 
material risks. Am. Compl. ¶¶ 430, 432. 

13 Tomasella did not address the relevance of public information in analyzing the deception 
claim; instead, it did so only with respect to the unfairness claim, which the Commonwealth has 
not pleaded. 962 F.3d at 81-82.  

14 Hauck v. Advanced Micro Devices, Inc., 2019 WL 1493356, at *13 (N.D. Cal. Apr. 4, 
2019), involved a bare omission about a known product defect, whereas here, ExxonMobil 
knowingly made misleading assurances and omissions to investors. 
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Greenery Rehab. Grp. v. Antaramian, 36 Mass. App. Ct. 73 (1994). There, the issue was whether 

the defendant could be liable for not disclosing the financial distress of a third party—a fact the 

defendant was unaware of at the time of the transaction. Id. at 77. Greenery thus says nothing 

about the liability of sellers who market their own securities with claims about the projected 

health of their own business that are contradicted by their own internal knowledge, as 

ExxonMobil has here. Underwood v. Risman, 414 Mass. 96, 100 (1993), is inapt for similar 

reasons—the plaintiff did not allege the landlord actually knew about the problem the plaintiff 

claimed was not disclosed. This case does not, therefore, implicate Underwood either.15  

3. ExxonMobil’s misrepresentations about its use of a proxy cost of 
carbon also support the Commonwealth’s investor deception claim. 

 
Over more than a decade, ExxonMobil reassured Massachusetts and other investors that 

it employed a single management tool—a proxy cost of carbon—to protect the Company from 

climate risks. Supra Fact Stmt., Pt.II. ExxonMobil’s proxy cost statements were misleading: they 

were specific and wholly inconsistent with the Company’s internal practices. See Am. Compl. 

¶¶ 260, 358, 384-402.16 Unlike “open-ended, indefinite, or subjective” information, the 

Commonwealth alleges concrete facts that plausibly suggest deception. Cf. In re Goldman Sachs 

Grp., Inc. Sec. Litig., 2014 WL 2815571, at *4-5 (S.D.N.Y. June 23, 2014) (“representations 

about [defendant’s] purported controls for avoiding conflicts were directly at odds with its 

alleged conduct”) (distinguishing City of Pontiac Policemen’s & Firemen’s Ret. Sys. v. UBS AG, 

752 F.3d 173 (2d Cir. 2014)).  

 
15 Chapter 93A also makes clear that willfulness need not be present to determine that there 

has been a violation of the statute, only to award multiple damages. See G.L c. 93A, § 4. 
16 Cf., e.g., In re Moody’s Corp. Sec. Litig., 599 F. Supp. 2d 493, 510 (S.D.N.Y. 2009), 

opinion corrected on denial of reconsideration, 612 F. Supp. 2d 397 (S.D.N.Y. 2009) 
(information that ratings methodologies did not faithfully incorporate risk factors was material 
for purposes of federal securities law claim against ratings agency). 
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Now distancing itself from its proxy cost disclosures and claiming them too “conceptual” 

and “lack[ing] sufficient precision” to mean anything to investors at all, MTD 28, ExxonMobil 

asserts—astonishingly—that they are not material to investors because the proxy costs were 

“immaterial to its bottom line” and, by design, could not impact the Company’s financials, id. at 

40.17 Yet its argument ignores proxy costs’ prominence in its investor disclosures, their clear 

importance to investors, and their potential, if actually applied, to significantly impact the 

economics of the Company’s projects. Am. Compl. ¶¶ 361, 363-64, 366, 368-70, 373-79, 380-

83, 393-94; see Ramirez v. Exxon Mobil Corp., 334 F. Supp. 3d 832, 846 (N.D. Tex. 2018) 

(ExxonMobil’s proxy cost misrepresentations plausibly material because “[a] reasonable investor 

would likely find it significant that ExxonMobil allegedly applied a lower proxy cost of carbon 

than it publicly disclosed”). Like its other disclosures, its proxy cost misrepresentations 

overstated to investors its accounting of climate change risks and understated the impacts of 

those risks on the Company’s financial health. Am. Compl. ¶¶ 260, 358, 364, 384, 393, 487, 533-

34. And how ExxonMobil handled proxy costs is relevant to the Commonwealth’s knowledge 

allegation, as it shows how ExxonMobil had a practice of hiding and distorting information 

relating to climate risk. In any case, the materiality of the proxy cost misrepresentations is an 

issue of fact that cannot be resolved on the pleadings. Marram, 442 Mass. at 58.18 

 

 

 
17 In stark contrast to ExxonMobil’s extensive proxy cost statements detailed in the Amended 

Complaint, its climate-focused disclosures following the commencement of this litigation and 
similar suits have abandoned all proxy cost references. Am. Compl. ¶¶ 21, 260, 402. 

18 The New York trial court decision, which ExxonMobil cites extensively, reflected findings 
peculiar to that action on falsity and materiality under New York law, including credibility 
determinations. In New York, ExxonMobil never even challenged the proxy cost allegations as 
facially implausible under Rule 12(b)(6) or on any other threshold ground, as they do here.  
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4. ExxonMobil’s deceptive conduct in the sale and marketing of 
securities in Massachusetts occurs in “trade or commerce.” 

 
 “Trade” and “commerce” includes the “conduct” of any “advertising, the offering for 

sale, ... the sale, ... or distribution of any services and any property,” including “any security,” c. 

93A, §§ 1(b), (2), and a defendant acts in “trade or commerce” when it “operat[es] in a ‘business 

context’” at the time of its allegedly deceptive conduct. UBS Fin. Servs. v. Aliberti, 483 Mass. 

396, 411 (2019). Here, ExxonMobil, in conducting its regular business, has made deceptive 

statements to investors in meetings, reports, and presentations with the clear, commercial 

purpose to attract and keep investors. E.g., Am. Compl. ¶¶ 20, 257, 268, 365-79, 450-68, 533, 

735-37, 739-40. ExxonMobil does not dispute that those statements advertised its securities as 

part of the ordinary course of its for-profit business. MTD 35-36; see c. 93A, §§ 1(b), 2; UBS, 

483 Mass. at 411-12. Thus, the Commonwealth plausibly alleges that ExxonMobil’s sales and 

marketing of securities to Massachusetts investors occurred in “trade or commerce.”  

Notwithstanding ExxonMobil’s implication to the contrary, MTD 35, c. 93A does not 

require privity between parties, and “indirect purchasers can bring a cause of action under G.L. c. 

93A.” Ciardi v. F. Hoffman-La Roche, Ltd., 436 Mass. 53, 65 (2002); see UBS, 483 Mass. at 410 

(no privity requirement); Rafferty v. Merck & Co., 479 Mass. 141, 161 (2018) (indirect 

purchasers can assert failure-to-warn claims). And under § 4, the Attorney General enforces c. 

93A on behalf of the public, including indirect purchasers. Ciardi, 436 Mass. at 67 n.21; 

Greenfield Country Est. Tenants Ass’n v. Deep, 423 Mass. 81, 84 (1996). With respect to 

securities claims, Massachusetts courts do not specially limit “trade or commerce” to direct 

purchases. See Barron v. Fidelity Magellan Fund, 57 Mass. App. Ct. 507, 513-14 (2003) 

(securities claim by third-party beneficiary of mutual fund account); Fed. Home Loan Bank v. 

Ally Fin., Inc., 2019 WL 4739263, at *1-2, *11 (Super. Ct. Aug. 29, 2019) (claims arising from 
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securities indirectly purchased through third party).19 By no means does c. 93A protect investors 

but then deny them protection if they purchase securities indirectly through public markets. 

Ignoring Ciardi, ExxonMobil cites two 20-year old federal decisions—Salkind v. Wang, 

1995 WL 170122 (D. Mass. Mar. 30, 1995) and Reisman v. KPMG Peat Marwick LLP, 965 F. 

Supp. 165 (D. Mass. 1997)—to argue that “trade or commerce” excludes “open market” 

purchases and public statements and requires a direct security sale, an act ExxonMobil denies.20 

MTD 35-36. These cases are neither relevant nor persuasive. Salkind seemingly concerned 

liability for individual defendants and their statements, not the issuer’s liability for statements 

advertising its securities. 1995 WL 170122, at *1, *9. The instant case is against the issuer, 

ExxonMobil, and the Company does not dispute that its statements to investors are made in a 

business context to attract and keep investors. See UBS, 483 Mass. at 411-12. And even in its 

individual-defendant context, Salkind did not restrict liability to statements made as part of a 

direct sale from defendant to plaintiff. 21 1995 WL 170122, at *9 (allowing claim against 

 
19 ExxonMobil erroneously attempts to create a privity requirement by misconstruing the 

long-standing rule, not at issue here, that c. 93A applies in the context of “a commercial 
transaction, not a deal between private citizens.” Frishman v. Maginn¸ 2006 WL 1075600, at *2-
5, *13 (Super. Ct. Apr. 12, 2006) (alleged offer of restricted securities between two LLC 
members); see MTD 35. 

20 The Commonwealth alleges that ExxonMobil offers to sell and did sell securities directly 
to Massachusetts investors. Am. Compl. ¶¶ 270, 271, 281, 282, 283, 735. And ExxonMobil fails 
to explain how underwriter bond sales are not “sale[s]” or “offering for sale” when its Plan of 
Distribution states: “ExxonMobil may sell the securities ... through underwriters” and that “[w]e 
and the underwriters are offering to sell the Notes.” E.g., Prospectus Supp. of Exxon Mobil 
(Mar. 17, 2014), https://tinyurl.com/y2ednw6e (emphasis added). 

21 Notably, Salkind’s implication that “trade or commerce” excludes public statements about 
indirectly-acquired stock was based on the federal racketeering statute, 1995 WL 170122, at *9 
(citing In re Par Pharm. Inc. Sec. Litig., 733 F. Supp. 668, 683-84 (S.D.N.Y. 1990), interpreting 
the phrase “fraud in the sale of securities”), not c. 93A’s broad remedial language, which 
encompasses “conduct” related to a sale or “offer[]” or “advertising,” c. 93A, §§ 1(b), (2). And 
the sole case to reference Salkind for this so-called rule, Reisman, referenced it, if at all, in dicta. 
965 F. Supp. at 174-75 (deciding plaintiff’s claim as non-securities claim).  
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defendant CEO with no indication CEO directly sold stock to plaintiff).  

More broadly, ExxonMobil’s Salkind-based argument conflicts with the Attorney 

General’s § 4 authority—not at issue in either Salkind or Reisman—to enforce c. 93A on behalf 

of indirect purchasers, Ciardi, 436 Mass. at 67 n.21, and to vindicate public, widespread harms. 

Commonwealth v. Purdue, 2019 WL 5495716, at *3 (Super Ct. Oct. 8, 2019) (quoting DeCotis, 

366 Mass. at 245). It also conflicts with c. 93A’s purpose, which is to regulate behavior in the 

public marketplace. See Puritan Med. Cent. v. Cashman, 413 Mass. 167, 179 (1992) 

(distinguishing actionable conduct “in a public market setting” from intra-entity disputes). To the 

extent at odds with c. 93A, Salkind and Reisman are not controlling here. Harrison v. Town of 

Mattapoisett, 78 Mass. App. Ct. 367, 372 n.5 (2010). 

B. The Commonwealth Plausibly Alleges that ExxonMobil Violated c. 93A By 
Misrepresenting the Environmental Benefits of Its SynergyTM and “Green” 
Mobil 1TM Products, Failing to Disclose the Climate Change Harms Caused 
by Using Those Products, and Misleadingly Greenwashing Its Brand to 
Induce Consumer Purchases of ExxonMobil Fossil Fuel Products. 

 
The Commonwealth plausibly alleges claims that ExxonMobil’s misleading 

representations and failures to disclose material facts in connection with its marketing of 

SynergyTM gasoline and “green” Mobil 1TM motor oil and its misleading brand greenwashing are 

“deceptive acts and practices in ... trade or commerce” that violate c. 93A, § 2. 

1. ExxonMobil’s SynergyTM “fuel technology” and “green” Mobil 1TM 
motor oil representations are misleading and deceptive. 

 
 The Commonwealth alleges that ExxonMobil developed advertising campaigns, rolled 

out to its stations in Massachusetts and through other media, see supra Pt.I.B.1.b., B.2.b, to 

promote sales of its SynergyTM “fuel technology,” and “green” Mobil 1TM motor oil that targeted 

Massachusetts consumers with misleading and deceptive messages about the purported 
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environmental and climate benefits of its products.22 ExxonMobil advertised, for example, that 

the products would help consumers reduce carbon dioxide emissions, enhance “environmental 

performance,” and allow consumers to “drive cleaner.” Supra pp.6, 15-16; Am. Compl. ¶¶ 584-

95. Claiming to be “obsessed” with energy efficiency, id. ¶ 591, ExxonMobil deploys scientific 

and technical terminology to conjure an image of itself in consumers’ consciousness as a trusted 

scientific leader “continually innovating to develop products that enable customers to reduce 

their energy use and CO2 emissions,” id. ¶ 587, that has “[e]ngineered Fuel Technology 

SynergyTM fuels to help improve fuel economy and reduce CO2 emissions,” id., and whose 

“scientists” developed a “Green Motor Oil” that can contribute to “carbon dioxide emission-

reduction efforts,” id. ¶ 611. ExxonMobil meticulously crafts its advertising and marketing to 

create a false and misleading impression in the minds of consumers that using ExxonMobil’s 

fossil fuel products helps combat climate change and is environmentally beneficial, and that its 

products are cleaner and greener than other fuel products.  

 Nowhere in any of its advertisements and promotional material does ExxonMobil 

disclose what the Company has known for decades—that fossil fuels are the leading cause of 

climate change, that burning fossil fuels is not clean, and that using fossil fuels, including 

ExxonMobil SynergyTM gasoline and “green” Mobil 1TM motor oil, increases carbon dioxide 

emissions, exacerbating climate change harms to Massachusetts and its residents. The SJC, in 

affirming the Attorney General’s authority to investigate ExxonMobil for the very violations the 

Commonwealth now alleges, found that ExxonMobil’s past knowledge of climate change is 

 
22 ExxonMobil claims that the on-the-pump statements cannot violate c. 93A. MTD 18 n.10. 

But here, again, the Court must assume that those statements, which the Commonwealth alleges, 
create a perception that the fuel will lead to “potentially ... decreased pollutant emissions and 
increased fuel economy,” Am. Compl. ¶ 590, violate c. 93A, Purdue, 2019 WL 5617817, at *5. 
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relevant to the determination whether ExxonMobil is currently violating c. 93A by not disclosing 

that knowledge. See Exxon, 479 Mass. at 326; 59H Opp. 14-15. That is so because, as Aspinall 

teaches, knowing a product is unsafe and harmful to human life and not disclosing that fact, 

while at the same time promoting the product as clean, safe, green, and environmentally 

beneficial—is deceptive, in violation of c. 93A. Relying on (1) an extensive review of 

ExxonMobil’s own internal documents confirming its sophisticated, detailed scientific 

knowledge of the potentially “catastrophic” harms of climate change resulting from continued 

reliance on fossil fuels; and (2) ExxonMobil’s current fossil fuel product marketing that fails to 

disclose ExxonMobil’s knowledge of those harms, while simultaneously promoting the use of 

fossil fuel products as “clean” and climate protective, the Commonwealth alleges ExxonMobil 

has engaged in deceptive marketing of SynergyTM gasoline and “green” Mobil 1TM motor oil. 

ExxonMobil also fails to disclose the fact that, even as it proclaims to be “obsessed” with 

energy efficiency (i.e., conserving energy), it is actually one of the most profligate polluters on 

the planet because of its penchant for flaring fossil fuel (burning without using for any purpose, 

i.e., wasting energy), Am. Compl. ¶¶ 599-603, and that, far from working to reduce carbon 

dioxide emissions, ExxonMobil has been increasing fossil fuel production in the Permian Basin 

and aiming to achieve one million barrels per day by 2024, id. ¶ 598—a corporate strategy The 

Economist observed to be “at odds with efforts to hold back climate change,” id. ¶ 604. And that 

is precisely the point. ExxonMobil is entitled to pursue a corporate strategy focused on 

expanding production of fossil fuels. What ExxonMobil cannot do is deceive Massachusetts 

consumers by failing to disclose in its advertising material facts—its knowledge of the dire 

climate change consequences of using ExxonMobil fossil fuel products, and the fact that 
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ExxonMobil is a leading global source of the very carbon dioxide emissions it purports to be 

mitigating with its SynergyTM “fuel technology” and “green” Mobil 1TM motor oil.  

In the absence of such disclosures, ExxonMobil’s marketing for SynergyTM gasoline and 

“green” Mobil 1TM motor oil is misleading and deceptive, and creates an overall misleading 

picture that hides from Massachusetts consumers the extremely harmful climate change impacts 

caused by the normal use of the Company’s products—including harms to human health. See 

Commonwealth v. AmCan Enters., Inc., 47 Mass. App. Ct. 330, 336 (1999)  (“[T]he question is 

whether ... the solicitation as a whole was misleading.”). Even if, in some degree, ExxonMobil’s 

fossil fuel products improve engine performance and/or efficiency relative to prior or other 

products, the Company’s claims nonetheless convey a false impression that using the products 

confers an environmental benefit, including greenhouse gas emissions reductions, when, in fact, 

development, production, refining, and consumer use of its products increases—massively—

greenhouse gas emissions. Am. Compl. ¶¶ 581-82; Aspinall, 442 Mass. at 395.23  

ExxonMobil’s marketing of those products as “safe,” “green,” emissions-reducing, and 

climate protective are like the tobacco industry’s efforts to promote “light” cigarettes as an 

alternative to quitting smoking, after smoking’s public health dangers came to light. Am. Compl. 

¶¶ 622-32. The SJC has held that such allegations, if proven, violate c. 93A: 

If, as alleged, [defendant tobacco companies] intentionally labeled their cigarettes 
“Lights” with “lowered tar and nicotine” in order to establish in the individual and 
collective consumer consciousness the concept that Marlboro Lights are more 

 
23 ExxonMobil mischaracterizes the Commonwealth’s allegations, arguing that the 

Commonwealth does not allege its advertisements are false or deny that it “accurately” describes 
its products. MTD 30-31. That is wrong. Even so, ExxonMobil’s marketing is deceptive because 
it fails to disclose the Company’s knowledge of its products’ role in causing climate change and 
makes misleading claims about their environmental attributes. See Aspinall, 442 Mass. at 395; 
Amcan, 47 Mass. App. Ct. at 336. Ortiz v. Examworks, Inc., 470 Mass. 784 (2015), a private suit 
under § 9, concerned an accurate disclosure of professional credentials and a question of law 
about whether a physician was required to provide treatment; it offers no support to ExxonMobil. 
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healthful (or, at least, less unhealthful) to smoke than regular cigarettes, and 
thereby increase the defendants’ market share of cigarette sales, with full 
knowledge that most Marlboro Lights smokers would not in fact receive the 
promised benefits of “lowered tar and nicotine,” then there can be no question that 
the sales of Marlboro Lights occurred in circumstances that make the sales 
deceptive under G.L. c. 93A. 

 
Aspinall, 442 Mass. at 396-97. ExxonMobil’s deceptive representations are carefully tailored to 

induce consumers to purchase its gasoline and motor oil over its competitors—particularly those 

consumers who may be concerned about pollution emissions. By invoking concepts of “eco-

friendliness,” Am. Compl. ¶¶ 616-17; greenness and the color green, id. ¶¶ 611, 614; cleanness 

and “environmental performance,” id. ¶¶ 587, 591; CO2 emissions reduction, id. ¶ 587; images of 

the Earth, id. ¶ 613, and mountains and trees, id. ¶ 587, in association with its SynergyTM 

gasoline and “green” Mobil 1TM motor oil, ExxonMobil seeks to assure Massachusetts 

consumers that use of its products is not harmful and is indeed beneficial to the environment, 

when it knows the opposite is true, based on its own well-documented scientific research. 

 In this regard, as the Commonwealth alleges, ExxonMobil knows that information about 

the purported environmental attributes of its products—its deceptive green marketing spin—is 

material to consumer’s purchasing decisions. That is why ExxonMobil has commissioned 

surveys and gathered and analyzed data to evaluate consumer perceptions to inform its fossil fuel 

marketing, id. ¶ 706, and invested over $100 million since 2013 developing campaigns to 

promote gasoline sales, including SynergyTM products. Id. ¶ 586.24 And ExxonMobil has 

admitted that climate change is a material issue to its business and stakeholders, including the 

 
24 Cf. In re Chrysler-Dodge-Jeep Ecodiesel Marketing, Sales Practices, and Prods. Liability 

Lit., 295 F. Supp. 3d 927, 1006 (N.D. Cal. 2018) (“[I]t is plausible that a reasonable consumer 
would understand ‘EcoDiesel’ to mean environmentally friendly or reduced emissions.”). 
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Company’s customers, id. ¶ 707, and the oil industry itself recognizes information about climate 

change as material, id. ¶ 705.  

  ExxonMobil’s strategy of failing to disclose critical facts it knows about the climate 

harms caused by its products while painting an overall misleading picture of the environmental 

attributes of its products deprives consumers of vital information about the consequences of their 

purchasing decisions—information that ExxonMobil knows would influence public perception 

of its products and consumer purchasing behavior. Am. Compl. ¶¶ 697-698; see Aspinall, 442 

Mass. at 395 (“[A]dvertising may consist of a half-truth, or even may be true as a literal matter, 

but still create an over-all misleading impression through failure to disclose material 

information.”). ExxonMobil’s deception is also material, because, as with the case of tobacco 

and chlorofluorocarbons, once consumers were made aware of the health and/or environmental 

harms caused by those products, many opted to discontinue using them. Am. Compl. ¶¶ 699-701; 

e.g., Lee v. Conagra Brands, 958 F.3d 70, 76 (1st Cir. 2020) (reversing dismissal because 

plaintiff plausibly alleged c. 93A deception where cooking oil with “100% Natural” label did not 

disclose oil contained genetically modified organisms).  

ExxonMobil’s reliance on Tomasella is misplaced. In that case, the First Circuit 

considered a question not presented here—whether omission of information concerning a 

product (a chocolate manufacturer’s use of cocoa produced with child labor) at the point of sale 

is deceptive for c. 93A purposes where the omitted fact is tangential to the product’s central 

characteristics and use (physical characteristics, price, fitness for consumption). 962 F.3d at 68, 

72. Here, ExxonMobil has itself made the “environmental” attributes of its fossil fuel products a 

central characteristic by extensively describing those characteristics, albeit deceptively, in its 

marketing materials. Both ExxonMobil’s misrepresentations and omissions involve the central 
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characteristic of its SynergyTM gasoline and “green” Mobil 1TM motor oil products: they are 

fossil fuels and using them results necessarily—as a function of chemistry—in carbon dioxide 

emissions that cause climate change. Am. Compl. ¶¶ 71, 108, 113, 596. And that, in turn, harms 

Massachusetts consumers and threatens to destabilize the ecosystems on which human life 

depends. Id. ¶¶ 752-53. Unlike in Tomasella, ExxonMobil’s deception concerns the product 

itself, and ExxonMobil’s omissions ignore the direct harms that follow its use by consumers. 

2. ExxonMobil’s greenwashed brand advertising deceptively induces 
Massachusetts consumers to purchase its products. 

 
“Greenwashing” is disinformation disseminated by a company to present an 

environmentally responsible image that contradicts its true environmental record and impact, id. 

¶ 634, and is used as marketing strategy to induce consumers to purchase products and build 

brand loyalty. See 59H Opp. 20; Jordan v. Jewel Food Stores, 743 F.3d 509, 518 (7th Cir. 2014) 

(advertisement “no less ‘commercial’ because it promotes brand awareness or loyalty rather than 

explicitly proposing a transaction in a specific product or service”). Here, ExxonMobil’s 

greenwashing representations allegedly deceived Massachusetts consumers, and this Court 

should deny ExxonMobil’s motion to dismiss on this ground.25 

ExxonMobil’s greenwashing appears in its marketing in multiple outlets that saturate the 

commercial space with images and text falsely portraying ExxonMobil as a clean, green energy 

leader working tirelessly to develop solutions to the climate crisis and protect future generations. 

For example, using a logo that is strikingly similar to the U.S. Environmental Protection 

Agency’s logo and features a bright sun shining over mountains and water, Am. Compl. ¶ 643, 

 
25 ExxonMobil wrongly claims that its specific misleading and deceptive greenwashing 

representations are mere “puffery.” MTD 33-34. This factual argument cannot be resolved at the 
motion to dismiss phase. Supra p.22 & n.10 (citing Marram, 442 Mass. at 62). 
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ExxonMobil’s “Protect Tomorrow. Today.” campaign falsely proclaims the Company’s 

commitment to “protect the environment for future generations,” id. ¶ 643, while failing to 

disclose the facts that production and use of ExxonMobil fossil fuel products is a leading cause 

of climate change that, if unabated, will condemn future generations to catastrophe, as 

ExxonMobil’s own scientists and experts have said. Id. ¶¶ 90, 96, 105. And ExxonMobil has also 

spent millions of dollars to ensure that such misleading marketing is heard and seen by 

Massachusetts consumers, including touting itself as focused on alternative energy development, 

such as algae and plant-waste-based biofuels. Id. ¶¶ 645, 651-54, 660-62. These ads appear often 

in the New York Times, id. ¶¶ 645, 651-52, which ExxonMobil placed with the purpose of 

targeting the Massachusetts market, supra p.18, and other social media, id. ¶¶ 660-62. 

ExxonMobil’s greenwashed marketing repeatedly represents to consumers that it 

prioritizes efforts to help consumers improve fuel economy and reduce emissions, id. ¶¶ 587-95, 

611, 614, while at the very same time, ExxonMobil is increasing fossil fuel production, id. ¶ 598, 

and projecting $21 trillion in oil and gas investment globally through 2040, id. ¶ 605, contrary to 

the fossil-fuel-reduction goals it falsely proclaims it is pursuing for its customers. 

ExxonMobil’s “Corporate Citizenship” and “Sustainability” reports serve to further the 

illusion of ExxonMobil as an advocate of “sustainable development,” working to ensure “future 

generations are not compromised by actions taken today,” id. ¶ 675, when in fact the opposite is 

true. ExxonMobil’s assertion, in its 2017 Corporate Sustainability Report, that it has led climate 

research for 35 years, id. ¶ 685, is particularly misleading, since it fails to disclose ExxonMobil’s 

own internal research in the 1970s and 1980s that identified the very real risk of potentially 

“catastrophic” climate change impacts, the need to “sharply curtail[] the use of fossil fuels,” id. 

¶¶ 113, 107-08, and the implications for ExxonMobil’s business, id. ¶¶ 75, 83, 101.  
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ExxonMobil’s greenwashing representations are deceptive because ExxonMobil 

disseminates them to Massachusetts consumers, among others, to induce sales and brand loyalty 

by indoctrinating consumers with the false and misleading impression that ExxonMobil is 

working to address climate change by reducing reliance on fossil fuels and reducing greenhouse 

gas emissions, when ExxonMobil is actually increasing fossil fuel production, which increases 

greenhouse gas emissions. Id. ¶ 650; Jordan, 743 F.3d at 519 (congratulatory advertisement 

associating retail grocery chain with prominent sports figure had “unmistakable commercial 

function: enhancing [chain’s] brand in the minds of consumers.”). 

3. ExxonMobil’s deceptive conduct in its brand advertising in 
Massachusetts constitutes c. 93A “trade or commerce.” 

 
Finally, ExxonMobil’s argument that its brand advertising promoting its algae biofuels 

and carbon capture sequestration research have no connection to the sale of its products and thus 

do not constitute “trade or commerce” under c. 93A, MTD 36-37, is absurd. Increasing sales 

through customer goodwill is the purpose of such marketing campaigns, regardless whether the 

advertising mentions a company’s specific products. Cf. Jordan, 743 F.3d at 519. ExxonMobil’s 

brand greenwashing is designed to advertise all of its fossil fuel products to consumers. See, e.g., 

Am. Compl. ¶¶ 643, 652, 660. ExxonMobil’s deceptive greenwashing representations are 

precisely the type of conduct proscribed by c. 93A. To the extent that ExxonMobil claims its 

brand advertising is not advertising its products or otherwise published in a business context, it 

raises a factual claim that cannot be decided on a motion to dismiss. See UBS, 483 Mass. at 411-

12; Purdue, 2019 WL 4669561, at *3.26  

 
26 ExxonMobil cites no legal support to suggest brand advertising is exempt from c. 93A, 

opting instead to cite an inapposite case concerning the non-commercial nature of a nonprofit 
advocacy group’s pregnancy counseling services. MTD 36; see Planned Parenthood Fed’n of 
Am., Inc. v. Problem Pregnancy of Worcester, Inc., 398 Mass. 480, 492-94 (1986). 
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III. ExxonMobil’s First Amendment Defense Is Meritless and Otherwise Premature. 
 

ExxonMobil’s purported First Amendment defense is meritless.27 First, the First 

Amendment simply does not protect false and misleading statements. Second, the First 

Amendment will not bar this Court from requiring ExxonMobil to publish corrective statements 

to remedy its unlawful conduct. At this stage, however, evaluating whether any particular 

corrective statements will comply with the First Amendment is premature because the Court 

does not have before it any proposed corrective statements—proposals that are necessarily 

submitted only after this Court finds ExxonMobil liable under c. 93A. 

A. The First Amendment Does Not Protect ExxonMobil’s Deceptive Speech. 
 
 “[T]he First Amendment does not shield fraud,” Ill. ex rel. Madigan v. Telemarketing 

Assocs., 538 U.S. 600, 612 (2003), and, the government has the “firmly established” power “to 

protect people against” false and deceptive speech, id. (citation omitted); see Matal v. Tam, 137 

S. Ct. 1744, 1765 (2017) (Kennedy, J., concurring) (government “can regulate or punish ... 

fraud”). Indeed, the government can “prohibit[] enitrely” “[m]isleading advertising.”  In re 

R.M.J., 455 U.S. 191, 203 (1982); POM Wonderful, LLC v. F.T.C., 777 F.3d 478, 484 (D.C. Cir. 

2015) (“The [Federal Trade Commission Act] proscribes—and the First Amendment does not 

protect—deceptive and misleading advertisements.”).28 

 
27 ExxonMobil does not assert this defense as to the Commonwealth’s investor claim. See 

MTD 39 (citing single investor-related paragraph—Am. Compl. ¶ 503). ExxonMobil has thus 
waived its First Amendment defense to that claim by failing adequately to develop it; a defect it 
cannot cure in reply. See Pasquale v. Casale, 72 Mass. App. Ct. 729, 737-38 (2008). 

28 Like this case, POM based its marketing on the purported health benefits of its juice, but it 
failed to disclose the limitations in the studies on which it relied and the contrary findings of 
other studies. POM, 777 F.3d at 500 (“insofar as the FTC imposed liability on petitioners for … 
ads found to be deceptive” those ads were “unprotected by the First Amendment”). 
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This is such a case, since the Commonwealth alleges ExxonMobil has violated c. 93A by 

making false and misleading statements about its securities and products to Massachusetts 

investors and consumers, e.g., Am. Compl. ¶¶ 1-2, and that it did so “to increase its short-term 

profits, stock prices, and access to capital,” id. ¶ 1.29  The First Amendment cases ExxonMobil 

cites in its memorandum are inapposite because none of them arise in the context of liability for 

a company’s deceptive statements in the marketplace.30 

 This Court should reject ExxonMobil’s attempt to lure the Court into examining the First 

Amendment limits on government regulation of speech outside of the fraud context, see MTD 

38-40, since the First Amendment is simply not a defense in this context. United States v. Philip 

Morris USA, Inc., 566 F.3d 1095, 1123-24 (D.C. Cir. 2009) (rejecting First Amendment defense 

by companies because statements were fraudulent where, like here, they were aware intended 

product-use would cause harm yet “publicly ... distorted the truth” of that harm “for several 

 
29 Because the First Amendment does not protect fraudulent speech, this Court need not wade 

into any commercial speech-based inquiry. MTD 38. Even so, the ExxonMobil communications 
at issue qualify as commercial speech. Indeed, ExxonMobil emphasizes that: (i) it is “a publicly 
traded energy company” that “manufactures” and sells its products “worldwide” and offers for 
sale its securities to the public, id. at 4-5; (ii) “promotes its consumer products [to consumers] ... 
through a variety of media,” id. at 9; and (iii) communicates with investors about its securities, 
id. at 7. ExxonMobil’s deceptive communications thus fall squarely within the heartland of the 
commercial speech doctrine if it were necessary to so categorize the speech. 

30 E.g., Janus v. Am. Fed’n of State, Cty., & Mun. Emps., Council 31, 138 S. Ct. 2448, 2464 
(2018) (state requirement that non-union members subsidize union speech with which they 
disagreed violated First Amendment); Nat’l Inst. of Family & Life Advocs. v. Becerra, 138 S. Ct. 
2361, 2371-72 (2018) (state requirement that certain family planning clinics publish information 
about state services contrary to clinics’ viewpoint violated First Amendment); Pacific Gas & 
Elec. Co. v. Public Utils. Comm’n of Cal., 475 U.S. 1, 20-21 (1986) (state requirement that 
privately owned utility publish third party’s message on utility bills violated First Amendment). 
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decades”).31 Instead, if ExxonMobil’s marketing to Massachusetts investors and consumers 

violates c. 93A, then that marketing is not protected by the First Amendment. Id. at 1123. 

B. A Determination on the Constitutionality of Any Potential Future Corrective 
Statements Is Premature. 

 
 The First Amendment also does not categorically prohibit this Court from requiring 

ExxonMobil to make corrective statements to remedy c. 93A violations, and such orders are 

routinely upheld.32 As Philip Morris confirms, “the government may require [a company’s] 

commercial speech to ‘appear in such a form, or include such additional information, warnings, 

and disclaimers, as are necessary to prevent its being deceptive.’” 566 F.3d at 1142 (citation 

omitted). But resolving the legality of any future potential corrective statements is a fact-bound 

exercise that requires, first, a liability finding. Philip Morris rejected the tobacco companies’ 

First Amendment challenge to the district court’s required corrective statements, following the 

district court’s liability determination. Id. at 1142-45. Even then, however, the Court could not 

rule on the legality of any such disclosures because “[t]he exact content of the statements [w]as 

yet to be determined.” Id. at 1138-39.33 ExxonMobil’s attempt to secure a ruling in advance of a 

liability finding and court-ordered corrective statements is thus premature. 

CONCLUSION 
 
 For the foregoing reasons, this Court should deny ExxonMobil’s Motion to Dismiss. 

 

 
31 The same is true as to the un-identified “petitioning” ExxonMobil references in passing. 

MTD 38; 59H Opp. 20; Philip Morris, 566 F.3d at 1123-24 (rejecting tobacco companies’ 
Noerr-Pennington doctrine defense because doctrine does not protect fraudulent petitioning). 

32 E.g., Novartis Corp. v. F.T.C., 223 F.3d 783, 786, 788-89 (D.C. Cir. 2000) (rejecting First 
Amendment challenge to required disclosure that “there is no evidence” that corporation’s pain 
reliever “is more effective than other pain relievers”); Daniel Chapter One v. F.T.C., 405 F. 
App’x 505, 506 (D.C. Cir. 2010). 

33 Cf. Ass’n of Private Sector Colls. & Univs. v. Duncan, 110 F. Supp. 3d 176, 198 (D.D.C. 
2015) (absence of disclosure statement’s actual text precludes judicial remedy). 
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notwithstanding this Stipulation to
Transfer the venue of the action
pursuant to 28 U.S.C. § 1404(a), 
defendants deny that the District of
New Jersey is or was a proper venue
for the action. 

 
11 
 

Cf. New England Telephone & Telegraph
Co. v. Gourdeau Co., 419 Mass. 658,
1995 WL 103738 (D.Mass. March 9,
1995) (if a claim would be time-barred
under a foreign state’s statute of
limitations but timely under the
Massachusetts statute, Massachusetts will
apply its own statute unless it would
serve no substantial interest of
Massachusetts to allow the suit and the
other state has a more significant
relationship to the parties and the
occurrence.) 
 

 
12 Alternatively, if the Court were to apply

 New Jersey’s “governmental interest”
choice of law rule, Veazey v. Doremus,
510 A.2d 1187, 1189 (N.J.1986), which 
would compare New Jersey’s significant
interest in recovery for its injured
plaintiff despite the death of the
defendant with Massachusetts’ lesser 
interest in the expeditious and final
resolution of its probate proceedings, the
Court would likewise apply New Jersey
law. 
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